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UNIVERSITY OF NAIROBI

SCHOOL OF LAW 

Course Title:
 International Criminal Law

Course Code:  GPR 436
Contact Hours:  45 Hrs
Pre-Requisites:  Public International Law, International Humanitarian Law

Course Instructor:  Dr. Evelyne Asaala
Contact Information:  asaalaevelyne@gmail.com
Purpose of the Course:
To expose students to the subjects and sources of international criminal law. To acquaint them with the procedure and substance of international criminal proceedings. To analyse the development of international criminal law in light of the political debates and international relations informing this genre of law. 
Course Description and Scope:
The course begins by looking at the nature, objectives and the scope of international criminal law. It also considers related concepts and the historical development of international criminal law. The history part gives an overview of the Nuremberg and Tokyo trials, the International Criminal Tribunal of the former Yugoslavia (ICTY), the International Criminal Tribunal of Rwanda (ICTR), Hybrid/Ad hoc tribunals, national tribunals, the International Criminal Court (ICC) and the proposed African Criminal Court. Finally, the introductory part will consider the sources of international criminal law. The second topic covers the philosophical foundations of international criminal law. This section will focus on the concepts of sovereignty, global criminal justice, individual versus corporate criminal responsibility, rights of victims, punishment, impunity, justice, truth and international criminal jurisdiction. The latter will consider the duty to prosecute and the concept of universal jurisdiction. Third, the course will focus on the substantive international crimes: Genocide; Crimes against humanity; War Crimes and the Crime of Aggression. Fourth the subject will look at the prosecution of international crimes in national courts. The fifth topic will focus on International Criminal justice in Africa. The key areas to be considered under this section include: the history of the Malabo Protocol; the mandate of the proposed African Criminal Court; certain aspects under the Malabo Protocol which include, the immunity clause, complementarity and state cooperation. This topic will also consider Traditional African mechanisms as alternative avenues for accountability for international criminal justice in Africa. Topic number six will look at international criminal justice in Kenya before considering the role of civil and political institutions in international criminal justice in topic number seven.  Finally, the course closes by looking at emerging issues in international criminal justice.

Course Objectives:
1. To enable the learner understand the doctrines, legal rules, general principles in national and international practice of international criminal law

2. To equip the learner the ability to critically analyze the doctrines, legal rules, general principles in national and international practice of international criminal law

3. To enable the learner apply the doctrines, legal rules and general principles to contemporary issues in international criminal law 

4. To equip the learner with the ability to develop new intellectual and practical perspectives of the doctrines, legal rules and general principles of international criminal law

Expected Learning Outcomes:
At the end of this course, the learner should be able to: 

1. Demonstrate an understanding of the doctrines, legal rules, general principles in national and international practice of international criminal law
2. Critically analyze the doctrines, legal rules, general principles in national and international practice of international criminal law
3. Apply the doctrines, legal rules and general principles to contemporary issues in international criminal law.

4. Develop new intellectual and practical perspectives of the doctrines, legal rules and general principles of international criminal law
Mode of Delivery:
Lectures; Tutorials; Case Method; Seminar discussions; Individual Student and Group Presentations; Problem based learning.

Assessment:
Type
           Weighting (%)

Examination
                  70

Continuous Assessment           30

Total
                 100
Core Reading Materials for the Course:
1. Antonio Cassese, International Criminal Law, 2nd Edition, Oxford University Press (2008).

2. Robert Cryer et. al., International Criminal Law and Procedure, Cambridge University Press (2007).

3. Karim Khan and Rodney Dixon, Archbold International Criminal Courts: Practice, Procedure & Evidence, 3rd edition, Sweet & Maxwell (2009).

4. William Schabas The International Criminal Court: A Commentary on the Rome Statute, 2010, Oxford University Press, (2010).

5. Malcolm Shaw, International Law, Cambridge University Press (2003).

Recommended Reference Materials:

1. Antonio Cassese (ed.), The Oxford Companion to International Criminal Justice, Oxford University Press (2009).

2. Louise Mallinder, Amnesty, Human Rights and Political Transitions, Hart Publishing (2008).

3. Jann Kleffner, Complementarity in the Rome Statute and National Criminal Jurisdictions, Oxford University Press (2008).
International Instruments:
Charter of the International Military Tribunal (Nuremberg Charter).

Statute of the International Criminal Tribunal for the Former Yugoslavia.

Statute of the International Criminal Tribunal for Rwanda.

Rome Statute of the International Criminal Court.

The Malabo Protocol
Convention on the Prevention and Punishment of the Crime of Genocide, 1948

Geneva Conventions (I-IV), 1949
Legislation:
Constitution of Kenya, 2010

International Crimes Act, 2008

Geneva Conventions Act, 1968
COURSE CONTENT
LECTURE ONE: INTRODUCTION TO INTERNATIONAL CRIMINAL LAW

a) The nature of international criminal law
b) Objectives of international criminal law
c) The scope of international criminal law and related concepts 
d) Historical development of international criminal law

· The origin of international criminal law

· The Nuremberg and Tokyo trials
· Hybrid/Ad hoc tribunals
· The ICTY

· The ICTR

· National tribunals/the practice of universal jurisdiction
· The International Criminal Court

· The proposed African Criminal Court

e) Sources of international criminal law

Reading Material
1. Cassese, A.   From Nuremberg to Rome: International Military Tribunals to the InternationalCriminal Court, in Cassese/Gaeta/Jones, The Rome Statute of an International Criminal Court: A Commentary, Vol. 1 (2002), 3-19.
2. Cryer, R et al.
International Criminal Law and Procedure (2010), 3-21.
3. Werle, G, Jessberger F. Principles of International Criminal Law (3rd edn 2014). Oxford University Press, Oxford, 1-71.
The Nuremberg Trial

1. Tomuschat, C.
The Legacy of Nuremberg, 4 Journal of International Criminal Justice (2006), 830-844.

2. International Military Tribunal Nuremberg: Judgment of 1 October 1946.

The International Criminal Court
1. Fletcher G./Ohlin, J.D
The ICC-Two Courts in One?, 4 Journal of International Criminal Justice (2006), 434-441.

2. Blattmann R
Achievements and Problems of the International Criminal Court, A view from within, 6(4) Journal of International Criminal Justice (2008),711-730.

3. Cryer, R et al.
An Introduction to International Criminal Law (2010), 144-178.
LECTURE TWO: THE PHILOSOPHICAL FOUNDATIONS OF ICL
a) Sovereignty
b) Global criminal justice
c) Individual versus corporate criminal responsibility
d) Rights of victims

e) Punishment 
f) Impunity
g) Justice

h) Truth

i) International criminal jurisdiction

· Duty to prosecute

· Universal jurisdiction

Readings Material
Individual Criminal Responsibility

1. Werle, G., Jessberger F. Principles of International Criminal Law (3rd edn 2014). Oxford University Press, Oxford, 165-270.
2. Cassese, A et al. International Criminal Law, cases and commentary (2011), 327-401.

3. Cryer, R et al.International Criminal Law and Procedure (2010), 361-401. 

Universal Jurisdiction, the Duty to Prosecute and Transitional Justice

1. Cryer, R et al. International Criminal Law and Procedure (2010), 43-84. 

2. Bassiouni M. C.Universal Jurisdiction for International Crimes: Historical Perspectives and Contemporary Practice, 42 Virginia Journal of International Law (2001), 81-162.
3. Musila G./ Waruguru K (eds) Addressing Impunity and Options for Justice in Kenya: Mechanisms, Issues and Debates [Nairobi: ICJ-Kenya, 2009].

4. Musila G.Options for transitional justice in Kenya and the challenge of international and external prescriptions, International Journal of Transitional Justice[Oct 2009].
LECTURE THREE: THE INTERNATIONAL CRIMINAL COURT

a) The establishment and objectives of the ICC
b) An overview of the ICC
c) Human rights protection in the ICC: accussed persons, witness and victim protection system
LECTURE FOUR, FIVE, SIX & SEVEN: SUBSTANTIVE INTERNATIONAL CRIMES
a) Genocide

b) Crimes against humanity

c) War Crimes
d) Crime of Aggression
Reading Material
Genocide

1. Werle, G., Jessberger F.
Principles of International Criminal Law (3rd edn 2014). Oxford University Press, Oxford.
2. Cassese, A et al.
International Criminal Law, cases and commentary (2011), 200-237.

Cryer, R et al. International Criminal Law and Procedure (2010), 203-229. 

3. Akhavan P.The Crime of Genocide in the ICTR Jurisprudence, 3 Journal of International Criminal Justice (2005), 989-1006.

Crimes Against Humanity

1. Werle, G., Jessberger F.
Principles of International Criminal Law (3rd edn 2014). Oxford University Press, Oxford.
2. Cassese, A et al.
International Criminal Law, cases and commentary (2011), 327-389.

Cryer, R et al. International Criminal Law and Procedure (2010), 230-266. 

4. The Prosecutor v William Samoei Ruto, Joshua Arap Sang [and Henry Kosgey] Decision on the Confrimation of Charges Pursuant to Article 61 (7) (a) and (b) of the Rome Statute.

5. The Prosecutor v Uhuru Kenyatta [and Francis Muthaura and Hussein Ali] Decision on the Confrimation of Charges Pursuant to Article 61 (7) (a) and (b) of the Rome Statute.

War Crimes

1. Werle, G., Jessberger F.
Principles of International Criminal Law (3rd edn 2014). Oxford University Press, Oxford, 391-527.

2. Cassese, A et al.
International Criminal Law, cases and commentary (2011), 117-153.

Cryer, R et al.International Criminal Law and Procedure (2010), 267-311. 

Crime of Aggression

1. Werle, G., Jessberger F.
Principles of International Criminal Law (3rd edn 2014). Oxford University Press, Oxford, 529-556.
2. Cassese, A et al.
International Criminal Law, cases and commentary (2011), 238-255.

Cryer, R et al. International Criminal Law and Procedure (2010), 312-333. 
LECTURE EIGHT: PROSECUTION OF INTERNATIONAL CRIMES IN NATIONAL COURTS
1. National jurisdiction over international crimes

a) Universal jurisdiction
b) Treaty obligation

2. Key areas of concern in national prosecution of international crimes

a) Immunity for international crimes in foreign national courts
b) Complementarity
c) State Cooperation
LECTURE NINE: INTERNATIONAL CRIMINAL JUSTICE IN AFRICA
a) The history of the Malabo Protocol

b) The mandate of the proposed African Criminal Court

c) Novelty/contribution of the proposed ‘African criminal court’, African approaches to international law and the geopolitics of state consent

d) Key areas of concern under the Malabo Protocol

· Immunity clause

· Complementarity

· State cooperation
· Protection of human rights: accused persons, witnesses and victims
e) Traditional African mechanisms as alternative avenues for accountability for international criminal justice in Africa?
Reading Material
1. Ademola Abass ‘Historical and political background to the Malabo Protocol’ in Gerhard Werle, Moritz Vormbaum (eds) The African Criminal Court: A Commentary on the Malabo Protocol, Springer, 2016

2. Gerhard Werle, Moritz Vormbaum (eds) The African Criminal Court: A Commentary on the Malabo Protocol, Springer, 2016

3. Two Steps Forward, One Step Back: The Deterrence Effect of International Criminal Tribunals Jennifer Schense and Linda Carter (eds) International Nuremberg Principles Academy, 2016.

4. E. Asaala ‘Corporate Criminal Liability under the Malabo protocol’ International Criminal Justice in Africa (Strathmore University Press: 2018)

5. E. Asaala ‘A critique of Subject Matter jurisdiction of the African Court of Justice and Human and Peoples’ rights’ International Criminal Justice in Africa (Strathmore University Press: 2016) available at  https://su-plus.strathmore.edu/handle/11071/4684 

6. E. Asaala ‘The African Court of Justice and Human and Peoples’ Rights: An opportunity for International Criminal Justice?’ in Beitel van der Merwe (ed) International criminal justice in Africa (KAS: 2014)
7. Sipalla H, ‘State Defiance, Treaty Withdrawals and the Resurgence of African Sovereign Equality Claims: Historicising the 2016 AU-ICC Collective Withdrawal Strategy’ HJ van der Merwe, Gerhard Kemp (eds), International Criminal Justice in Africa, 2016, Strathmore University Press/KAS, Nairobi, 2017
8. Sipalla H, ‘The Historical Irreconcilability of International Law and Politics and its Implications for International Criminal Justice in Africa’ in Transitional justice in post‐conflict societies in Africa, Stormes J, et al (eds), Paulines Publications Africa, Nairobi, 2016
LECTURE TEN: INTERNATIONAL CRIMINAL JUSTICE IN KENYA

1. The mandate and relevance of prosecuting international crimes in Kenya

2. The legal framework for prosecuting international crimes in Kenya

3. Kenya’s established practice in emerging areas of

a. Immunity for international crimes

b. Complementarity

c. State Cooperation 

d. Protection of victims
Reading Materials
E. Asaala ‘Prosecuting the 2007 post election violence-related international crimes in Kenyan courts: Exposing the real challenges’ (PULP: 2015) ‘Human Rights and Democratic Governance in Kenya, eds M Kiwinda, T Kabau, A Waris and E Asaala) available at  http://www.pulp.up.ac.za/edited-collections/human-rights-and-democratic-governance-in-kenya-a-post-2007-appraisal
LECTURE ELEVEN: THE ROLE OF CIVIL AND POLITICAL INSTITUTIONS IN INTERNATIONAL CRIMINAL JUSTICE
a) The United Nations Security Council and the ICC
b) The African Union and the proposed African Criminal Court
c) The role of civil society in international criminal justice

Reading Material
1. Akande D. International Law Immunities and the International Criminal Court (2004) 98 (3) The American Journal of International Law 407-433.
2. Akande D./ Shah Immunities of State Officials, International Crimes, and Foreign Domestic Courts ‘The European Journal of International Law’ Vol. 21 no. 4 (2011).

3. Akande D. Are there Limits to the Powers of the Security Council? Old Questions and New Challenges for the UN Security System' (2007) V Journal of International Law and Policy.

4. Democratic Republic of Congo v Belgium 2002 ICJ Reports 3.

